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I am a specialist employment lawyer, working for employers including commercial clients, 

private health sector clients, further education colleges and universities, private schools 

and charities.  

I undertake a lot of employment tribunal litigation, although I also spend a lot of time 

helping clients work through complex HR issues and working on corporate transactions. I 

have a particular interest in TUPE and discrimination issues.  

I undertake advocacy in employment tribunals and also enjoy delivering training to clients 

and non-clients.   

 



Contract Variation 



Sparks v Department for Transport 

o DfT tried to introduce new “trigger point” re number of absences 

required before formal management process initialised 

 

o EAT held: could only change it in accordance with staff handbook 

variation provisions (i.e. if change was not detrimental) 

 

o Always clarify in employment contract which handbook terms are 

intended to be contractual and which are not, and use a non-

contractual staff handbook (easier to vary) 

 

o DfT has appealed to the Court of Appeal, we await outcome… 

 

 



Norman v National Audit Office 

o EAT held that NAO was not entitled to rely on a 

general right to vary clause to reduce employees' 

entitlements without their consent 

 

o Any purported right to vary clause will be scrutinised 

carefully by the courts: 

– a right of unilateral variation must be set out in clear and 

unambiguous terms 

– terms and conditions "subject to amendment" unlikely to 

suffice, nor will a statement that employees will be notified of 

any change 

 

 

 



Hart v St Mary’s School (Colchester) 

o EAT held that part-time teacher suffered a repudiatory 

breach of contract when school imposed a change to 

working hours that required her to spread hours over 

five days rather than three 

 

o As in Norman: 

– variation clause not sufficiently clear or unambiguous to 

allow for unilateral variation 

– merely stating that terms are "subject to variation" will 

not normally be sufficient 



Contract Variation: What lessons can 

we learn? 
 

o No carte blanche re contractual changes 

o Clarity of drafting vital 

o Clarify contractual and non-contractual terms 

o “Subject to variation/amendment” will not suffice 

o Use non-contractual staff handbook 

 

o Will we see more attempts to vary terms and conditions 

in near future?  



On the Horizon 



NMW and NLW 

o From April 2016, NLW will raise hourly rate of workers aged 

25+ to £7.20 (50p above current adult rate of NMW) 

 

o Estimates suggest 2 million more workers within NMW 

regime this year 

 

o Likely to be an increased focus on what hours count as 

working hours for NMW purposes: 

– On-call cases (City of Edinburgh Council v Lauder and others) 

– Travelling time (Tyco) 

 

 

 

 

 

 

 

 



Enterprise Bill 

o The "exit payment threshold" (or the cap) is set at £95,000, but 

may be varied by further regulations. The cap will apply to:  

– Redundancy and voluntary exit payments. 

– Payments to reduce or eliminate an actuarial reduction to a pension 

on early retirement. 

– Payments to discharge liability under a fixed-term contract 

– Payments by way of shares on loss of employment. 

– Any other payment (whether or not contractual) made in 

consequence of loss of employment.  

– The government confirmed in its response to consultation that this 

will include payments in lieu of notice. 

o No date for implementation 

 



Enterprise Bill 

o Payments to which the public sector exit cap will not apply: 

– Payments made for incapacity or death as a result of accident, injury 

or illness. 

– Payments of accrued but untaken holiday (the government 

conceded this point in light of consultation responses).  

– Bonus payments. 

– Payments made in damages ordered by a court. 

– Early retirement payments to firefighters. 

– Payments to employees with protected terms following a TUPE 

transfer. 

o It is likely that the cap will not apply to HE institutions, might apply to FE, 

likely it will apply to Academies and schools. 

  

 



Trade Unions Bill 

o Bill to reform trade unions and protect essential public services from 

disruption caused by strikes, by introducing the following provisions: 

– Minimum threshold of 50% of voters to turn out to vote on union 

ballots (with the requirement for a simple majority of votes in favour); 

– For industrial action in the health, education, fire and transport 

services, additional requirement that 40% of those entitled to vote, 

vote in favour of striking; 

– Prevention of intimidation of non-striking workers during a strike. 

o No mention of the ban on employers using agency workers to cover 

striking employees, which was in the Conservative election 

manifesto. 

 



Apprenticeship Levy 

o To take effect in April 2017 

o Additional 0.5% of payroll for employers with payrolls in 

excess of £3 million 

o Funding for training available to all employers via Digital 

Apprenticeships Service 

o Awaiting further details – possibility of recouping levy if 

used to fund own apprenticeships? 

 

 



Gender Pay Reporting 

o Gender pay gap is now: 

– 9.4% for full time staff 

– Over 19% for all employees 

o Gender pay reporting to be in force by March 2016 

o Awaiting response to consultation 

– Number of areas still unclear 

– But: bonuses will be included in definition of pay 

o Applies to both private and public sector employers 



Lock v British Gas 

o ET held in March 2015 that employers should average 

irregular payments of commission over a 12 week 

reference period to calculate holiday pay 

 

o This followed earlier Bear Scotland decision – holiday 

pay should reflect “normal remuneration” 

 

o Awaiting decision in British Gas’ appeal to EAT… 



Questions 




